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STATEMENT OF THE CASE

Nature of the Case
Forty-nine-year-old Scott Alexander Lyneis pleaded guilty to two counts of felony
possession of sexually exploitative material.

The district court imposed a unified

sentence of ten years, with two years fixed.

Mr. Lyneis did not appeal from the

judgment of conviction.
Mr. Lyneis subsequently filed the present post-conviction proceeding.

In his

amended post-conviction petition, Mr. Lyneis asserted five grounds for post-conviction
relief, among them the ineffective assistance of his trial counsel.

The district court

rejected his asserted grounds for post-conviction relief and summarily dismissed the
post-conviction petition.
On appeal, Mr. Lyneis asserts that the district court erred in summarily
dismissing his post-conviction petition, because he presented prima facie evidence of
ineffective assistance of counsel.

Statement of the Facts and Course of Proceedings
Mr. Lyneis pleaded guilty to two counts of felony possession of sexually
exploitative material, in violation of Idaho Code§ 18-1507A. (R., pp.31-32.) The district
court imposed a unified sentence of ten years, with two years fixed.

(R., p.31.)

Mr. Lyneis did not appeal from the judgment of conviction. (R., p.32.) Mr. Lyneis later
filed, prose, an Idaho Criminal Rule 35 (hereinafter, Rule 35) motion for a reduction of
sentence, which the district court denied. (R., pp.32-33, 49.) Mr. Lyneis appealed the
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district court's denial of the Rule 35 motion, and the Idaho Court of Appeals affirmed the
decision of the district court. (R., pp.32, 49-50.)
Meanwhile, Mr. Lyneis timely filed a Petition and Affidavit for Post-Conviction
Relief. (R., pp.2-8.) The petition's asserted grounds for relief involved Mr. Lyneis's right
to an appeal, and the disclosure of his presentence report. (R., p.3.) Mr. Lyneis also
asserted that his trial counsel failed to provide any meaningful evidence during his
sentencing.

(R., p.4.) After Mr. Lyneis filed a motion requesting the appointment of

counsel, the district court appointed counsel to assist Mr. Lyneis, investigate the postconviction petition, and file an amended petition or supplement if appropriate.
(R., pp.20-21.) The State then filed an Answer. (R., pp.23-25.)
The district court subsequently conducted a status conference and ordered
Mr. Lyneis to file an amended petition. (R., p.29.)

Mr. Lyneis then filed an Amended

Petition for Post Conviction Relief. (R., pp.31-35.) In the amended petition, Mr. Lyneis
asserted five grounds on which he based the application for post-conviction relief:
a)

Petitioner was not informed by the Court of his right to consult with
his attorney prior to participating in the Pre-Sentence Sentence
Investigation report writing process and the Psychosexual
Evaluation Process.

b)

Petitioner was not informed by the Court of his right to not
participate in, and his right not to provide incriminating evidence
during, the Psychosexual Evaluation process.

c)

Ineffective Assistance of Counsel prior to, during, and after the
sentencing of Petitioner.

d)

Failure of the Court to consider the criteria for placing Petitioner on
probation which are found in Idaho Code, Section 19-2521 and
State v. Toohill, 103 Idaho 565,650 P.2d 707 (Ct. App. 1982).
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e)

The court considered the victim impact statement of BV, who was
not a charged victim, during the sentencing hearing in CR-200938587.

(R., p.32.)
The amended petition featured a paragraph containing numerous assertions in
support of the claim that Mr. Lyneis's trial counsel had rendered ineffective assistance,
including trial counsel's "Failure to file a Notice of Appeal of Petitioner's sentence even
though asked to do so by Petitioner." (R., p.33.)

In the Affidavit of Scott Lyneis in

Support of Amended Petition for Post Conviction Relief submitted alongside the
amended petition, Mr. Lyneis averred that, "After my Sentencing Hearing, but well
before the forty-two (42) day time limit, I informed [trial counsel] I wanted to appeal my
sentence. [Trial counsel] failed to file a timely appeal and thus I lost the valuable right to
appeal my sentence." (R., p.39.)
The State later filed an Answer to Amended Petition for Post-Conviction Relief.
(R., pp.44-48.)

In the answer, the State denied the paragraph containing Mr. Lyneis's

assertions in support of his ineffective assistance of counsel claim.

(R., p.45.) The

State also argued, in general terms, that "Petitioner's Amended Petition fails to allege
sufficient facts to warrant a finding that counsel's performance was deficient and/or that
any deficiency prejudiced the Petitioner."

(R., p.48.)

However, the State did not

specifically rebut Mr. Lyneis's assertion that his trial counsel failed to file an appeal
despite Mr. Lyneis's request for an appeal. (See R., pp.45-48.)
The district court subsequently issued an Order of Conditional Dismissal.
(R., pp.61-71.)

The district court rejected all the numerous allegations supporting

Mr. Lyneis's ineffective assistance of counsel claim. (R., pp.65-69.) The district court
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essentially concluded that Mr. Lyneis had failed to establish that, even if his trial
counsel's performance had been deficient, he had been prejudiced as a result.
(R., pp.68-69.) With respect to Mr. Lyneis's trial counsel not filing a notice of appeal,
the district court stated: "Petitioner's claim that counsel failed to file a notice of appeal,
failed to file a Rule 35, and failed to amend Petitioner's pro se Rule 35 is not supported
by the record." (R., p.69.) "Petitioner has failed to show that had counsel filed these
motions on his behalf the outcome of his ICR 35 Motion or Appeal would have been
different." (R., p.69.) In sum, the district court held that Mr. Lyneis "has failed to provide
facts in the record that counsel's performance was insufficient, and failed to prove that
the results of the proceedings would have been different." (R., p.69.)
The district court also rejected the other four grounds for post-conviction relief.
(R., pp.64-70.) Thus, the district court ordered that Mr. Lyneis's post-conviction petition
be conditionally dismissed. (R., p.71.) The district court intended to dismiss the petition
unless Mr. Lyneis could show good cause that he had a valid claim within twenty days
of the date of the order. (R., p.71.) After the twenty-day period passed without anything
further being filed, the district court summarily dismissed the petition. (R., pp.73, 75.)
Mr. Lyneis then filed a timely Notice of Appeal from the district court's order and
judgment dismissing his petition for post-conviction relief. (R., pp.77-80.)

4

ISSUE

Did the district court err when it summarily dismissed Mr. Lyneis's petition for postconviction relief?
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ARGUMENT
The District Court Erred When It Summarily Dismissed Mr. Lyneis's Petition For PostConviction Relief, Because Mr. Lyneis Presented Prima Facie Evidence Of Ineffective
Assistance Of Counsel
A.

Introduction
Mr. Lyneis asserts that the district court erred when it summarily dismissed his

petition for post-conviction relief, because he presented prima facie evidence of
ineffective assistance of counsel.

Essentially, the district court in this case rejected

Mr. Lyneis's assertion that his trial counsel had rendered ineffective assistance by
failing to file an appeal despite Mr. Lyneis's request for an appeal, because Mr. Lyneis
had not shown prejudice. (R., p.69.) However, the law states that if a defendant asks
his or her attorney to appeal and the attorney does not file an appeal, the defendant is
deprived of effective assistance of counsel and prejudice is presumed. E.g., Gosch v.
State, 154 Idaho 71, _ , 294 P.3d 197, 200 (Ct. App. 2012).

Because Mr. Lyneis

stated in the affidavit accompanying his amended petition that his trial counsel failed to
file an appeal despite Mr. Lyneis's request for an appeal, a genuine issue of material
fact exists both as to whether Mr. Lyneis's trial counsel's performance was deficient,
and as to whether that deficiency prejudiced Mr. Lyneis's case. Thus, the district court
erred when it dismissed the petition for post-conviction relief, because Mr. Lyneis
presented prima facie evidence of ineffective assistance of counsel.

B.

Standard Of Review
"An application for post-conviction relief under the Uniform Post Conviction

Procedure Act (UPCPA) is civil in nature." Charboneau v. State, 144 Idaho 900, 903
(2007). Like any other civil plaintiff, a petitioner for post-conviction relief must prove by
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a preponderance of the evidence the factual allegations upon which the application for
post-conviction relief is based. Id. However, unlike a complaint in a normal civil action,
"an application for post-conviction relief must include affidavits, records, or other
evidence supporting its allegations, or must state why such supporting evidence is not
included." Id. (citing I.C. § 19-4903).
Summary disposition of a petition for post-conviction relief is appropriate if the
petitioner's evidence has not raised a genuine issue of material fact. I.C. § 19-4906(b)
and (c).

"On review of a dismissal of a post-conviction relief application without an

evidentiary hearing," an appellate court "will determine whether a genuine issue of fact
exists based on the pleading, depositions and admissions together with any affidavits
on file and will liberally construe the facts and reasonable inferences in favor of the nonmoving party."

Charboneau, 144 Idaho at 903.

"A court is required to accept the

petitioner's unrebutted allegations as true, but need not accept the petitioner's
conclusions." Id. "When the alleged facts, even if true, would not entitle the applicant to
relief, the trial court may dismiss the application without holding an evidentiary hearing."
Id.

"Allegations contained in the application are insufficient for the granting of relief

when (1) they are clearly disproved by the record of the original proceedings, or (2) do
not justify relief as a matter of law." Id. But if genuine and material factual issues have
been raised, an evidentiary hearing must be conducted pursuant to I.C. § 19-4906.
Ne/Isch v. State, 122 Idaho 426, 430 (Ct. App. 1992).

Put otherwise, "[a] petition for post-conviction relief will be subject to summary
dismissal if the petition has not presented evidence establishing a prima facie case as
to each element of the claim upon which the applicant bears the burden of proof."
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Pratt v. State, 134 Idaho 581, 583 (2000).

Thus, a petition for post-conviction relief

based on a claim of ineffective assistance of counsel will "survive a motion for summary
dismissal if the petitioner establishes: (1) a material issue of fact exists as to whether
counsel's performance was deficient; and (2) a material issue of fact exists as to
whether the deficiency prejudiced petitioner's case." Id.

C.

Mr. Lyneis Has Presented Prima Facie Evidence Of Ineffective Assistance Of
Counsel, Because He Stated In His Affidavit That His Trial Counsel Failed To
File An Appeal Despite Mr. Lyneis's Request For An Appeal
Mr. Lyneis asserts that he has presented prima facie evidence of ineffective

assistance of counsel.

As discussed above, Mr. Lyneis asserted his trial counsel's

"Failure to file a Notice of Appeal of Petitioner's sentence even though asked to do so
by Petitioner" as a basis for his ineffective assistance of counsel claim. (R., p.33.) In
the affidavit filed in support of the amended petition for post-conviction relief, Mr. Lyneis
averred: "After my Sentencing Hearing, but well before the forty-two (42) day time limit, I
informed [trial counsel) I wanted to appeal my sentence. [Trial counsel] failed to file a
timely appeal and thus I lost the valuable right to appeal my sentence." (R., p.39.)
Construing the facts and reasonable inferences in favor of Mr. Lyneis, the non-moving
party, 1 a genuine issue of material fact exists as to whether his trial counsel's
performance was deficient, because Mr. Lyneis asserted that his trial counsel failed to
file an appeal despite Mr. Lyneis's request for an appeal. A genuine issue of material
fact also exists as to whether the deficiency prejudiced Mr. Lyneis's case, because the
loss of the right to appeal is sufficient prejudice to support an ineffective assistance of

1

See Charboneau, 144 Idaho at 903.
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counsel claim.

Thus, Mr. Lyneis has presented prima facie evidence of ineffective

assistance of counsel. See Pratt, 134 Idaho at 583.
The right to counsel in criminal actions brought by the State of Idaho is
guaranteed by both the Sixth Amendment to the United States Constitution and Article I,
Section 13 of the Idaho Constitution. Booth v. State, 151 Idaho 612, 617 (2011). An
ineffective assistance of counsel claim may properly be brought under the UPCPA. Id.
Under the two-part Strickland test, "[t]o prevail on an ineffective assistance of counsel
claim, the defendant must show that the attorney's performance was deficient and that
the defendant was prejudiced by the deficiency." Id. (citing Strickland v. Washington,
466 U.S. 668, 687 (1984); McKeeth v. State, 140 Idaho 847, 850 (2004)). To establish
a deficiency, the defendant must show that the attorney's performance fell below an
objective standard of reasonableness. McKay v. State, 148 Idaho 567, 571 (2010). To
establish prejudice, the defendant must show a reasonable probability that the outcome
of the trial would have been different but for the attorney's deficient performance. Id.
The Strickland test applies to claims "that counsel was constitutionally ineffective for
failing to file a notice of appeal." Roe v. Flores-Ortega, 528 U.S. 470, 477 (2000).
A criminal defendant's right to counsel includes the right to legal representation
on appeal, and the decision to appeal rests with the defendant.

Mata v. State, 124

Idaho 588, 593-94 (Ct. App. 1993). Thus, Idaho's appellate courts have consistently
recognized that "a defendant who proves that he or she was denied an appeal because
counsel did not file an appeal as requested states a meritorious claim for ineffective
assistance of counsel because the loss of the right to appeal is sufficient prejudice, in
and of itself, to support such claim." Gosch v. State, 154 Idaho 71,
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, 294 P.3d 197,

200 (Ct. App. 2012); Beasley v. State, 126 Idaho 356, 361-62 (Ct. App. 1994); Flores v.
State, 104 Idaho 191, 194-95 (Ct. App. 1983).

Mr. Lyneis, in his affidavit, averred that his trial counsel failed to file an appeal
despite Mr. Lyneis's request for an appeal. (R., p.39.) Although the State denied the
paragraph of Mr. Lyneis's amended petition containing his assertions in support of his
ineffective assistance of counsel claim (R., p.45), the State did not specifically rebut
Mr. Lyneis's statement in the affidavit that his trial counsel failed to file an appeal
despite Mr. Lyneis's request for an appeal. (See R., pp.45-48.) Thus, this unrebutted
statement must be accepted as true. See Charboneau, 144 Idaho at 903. Because
Mr. Lyneis averred that his trial counsel failed to file an appeal despite Mr. Lyneis's
request for an appeal, a genuine issue of material fact exists as to whether his trial
counsel's performance was deficient. See Gosch, 154 Idaho at_, 294 P.3d at 200.
A genuine issue of material fact also exists as to whether that deficiency prejudiced
Mr. Lyneis's case, because the loss of the right to appeal is sufficient prejudice to
support an ineffective assistance of counsel claim. See id.
Thus, Mr. Lyneis has presented prima facie evidence of ineffective assistance of
counsel, sufficient to survive summary disposition. See Pratt, 134 Idaho at 583. This
evidence is sufficient to raise a factual issue requiring an evidentiary hearing.
Mata, 124 Idaho at 594.

See

The district court erred when it summarily dismissed

Mr. Lyneis's petition for post-conviction relief.
The summary dismissal of Mr. Lyneis's petition for post-conviction relief should
be vacated with respect to the ineffective assistance of counsel claim, and the case
should be remanded to the district court for an evidentiary hearing at which both parties
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may present evidence as to whether Mr. Lyneis asked his trial counsel to appeal. See
id. If the district court finds that ineffective assistance of counsel deprived Mr. Lyneis of

his opportunity to appeal, the proper remedy would be for the district court to vacate and
reenter the judgment of conviction so that Mr. Lyneis may perfect a timely appeal.
See id.

CONCLUSION
For the above reasons, Mr. Lyneis respectfully requests that this Court vacate
the summary dismissal of his post-conviction petition with respect to his ineffective
assistance of counsel claim, and remand the case to the district court for an
evidentiary hearing.
DATED this 29 th day of August, 2013.
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BEN PA~RICK MCGREEW,
Deputy State Appellate Public Defender
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